Article 23 of the Treaty on the Functioning of the European Union (TFEU) provides for the right of EU citizens to diplomatic and consular protection by Member States other than the State of nationality in the territory of a third country. But what are the concepts of diplomatic and consular protection embodied in that Article? Are those typical of public international law or rather novel concepts with autonomous meaning derived from EU law? This paper addresses this question and examines what are possible effects of Article 23 in terms of opposability of the concept of EU citizenship to third states as well as in terms of justiciability of the EU citizen's right to obtain protection from a non national Member State in a third country. The paper concludes that political and legal practice of the EU and of Member States has yet to provide clear answers to these questions
Introduction
Art. 23 of the Treaty on the Functioning of the European Union (hereafter TFEU), which corresponds to ex-art. 20 of the EC Treaty (hereafter ECT), provides for the right of EU citizens to diplomatic and consular protection of Member States other than the State of nationality in the territory of a third country. This article states that, "[e]very citizen of the Union shall, in the territory of a third country in which the Member State of which he is a national is not represented, be entitled to protection by the diplomatic or consular authorities of any Member State, on the same conditions as the nationals of that State".
Art. 23 TFEU raises problems both of international and EU law. First, because the concepts of diplomatic and consular protection are mainly derived from international norms, which, at this stage, include, besides treaty law 1 , provisions of customary origin binding for all States. Second, because it is not clear whether the EU intends to adopt the concepts of diplomatic and consular protection with their original meaning as generally recognised in international law or rather with an autonomous meaning and in accordance with EU law. In addition, whatever interpretation of these concepts the EU may choose to adopt, diplomatic and consular protection must be always exercised with respect to third countries, which, patently, are not bound by EU law. This makes it necessary to determine whether the protection that art. 23 TFEU intends to ensure to EU citizens also entails certain obligations of international law binding third States too.
The limited enforcement practice with respect to ex-art. 20 ECT, requires that we ascertain the scope and effectiveness of the right, provided for in this article, on the basis of some other available sources.
First of all, one must determine whether or not art. 23 TFEU establishes a true individual right to diplomatic and consular assistance to which an obligation of EU Member States corresponds. Such determination is important since much doubt exists as to whether a right of this kind can be afforded to individuals under general international law.
Secondly, since art. 23 is included in Part II of the Treaty on the Functioning of the EU that deals with the rights of EU citizens, 2 in order to understand whether the right to diplomatic and consular protection has the same effectiveness of other EU citizens' rights, one must examine the scope of the concept of EU citizenship and its corresponding rights. In particular, since some rights of EU citizens, such as freedom of movement and residence and the right to vote, have been most frequently invoked before national and EU courts, it will be useful to analyse this case-law in order to understand whether some general principles, which have been highlighted by the European Court of Justice (hereafter ECJ) with regards to these rights, might be also helpful for the interpretation and application of the right established by art. 23 TFEU.
Thirdly, in order to ascertain whether the right to diplomatic and consular protection is also recognised at the international level, one must analyse the most recent developments of international law in this field. Although the EU has achieved a considerable influence and authority within the international community, one must admit that international law falls short of providing the specific obligations offered by the EU with respect to diplomatic and consular protection. Therefore, some EU provisions may not correspond to international obligations of either customary or treaty origin. After this general analysis, we must finally examine the concrete practice of the EU and Member States in the exercise of diplomatic and consular functions with respect to EU citizens in order to determine whether some legal or practical developments have occurred in EU law as to the right that is established by art. 23 TFEU.
Against this general background this paper will examine the viability of some normative solutions, which have been suggested by EU organs -such as the possibility of any Member State and the EU itself to ensure the consular and diplomatic protection of EU citizens -and will try to assess whether these solutions have sufficient legal grounds both under EU and international law.
II. Consular and Diplomatic Protection in EU Law

a. Preliminary Remarks
To understand the extent to which consular and diplomatic protection is guaranteed by EU law, we must, first of all, ascertain whether such protection entails a perfect individual right of EU citizens comparable to generally recognized rights, such as freedom of movement or the right to vote. The recognition of this right would entail the obligation of EU Member States of guaranteeing diplomatic and consular assistance as well as the possibility for EU citizens to invoke a Member State responsibility for failure to provide such assistance in a given case.
Among the rights of EU citizens sanctioned in Part II of the TFEU, the right to diplomatic and consular protection is the only one that, so far, has never been invoked before national courts (and, by means of preliminary ruling, before the ECJ). Nevertheless, if we can concretely demonstrate that the right, sanctioned in art. 23 TFEU, has the same legal nature and effects for the purpose of its justiciability as other rights, which are provided for in Part II, the issue arises of what legal remedies are open before national and EU courts to a person who has been denied consular assistance.
In order to achieve such a result, we must, first of all, ascertain whether art. 23 TFEU is aimed at creating an individual right to diplomatic and consular protection. For this purpose, we have to take into account some relevant features of this article and the legal context to which it belongs.
Art. 23 TFEU states that, "[e]very citizen of the Union shall…be entitled to protection by the diplomatic or consular authorities of any Member State, on the same conditions as the nationals of that State".
From a textual analysis of this norm, the wording of which is almost the same as that of ex-art. 20 ECT, it appears clear that the drafters of the EC Treaty intended unconditionally to guarantee this protection of EU citizens. In fact, they used the mandatory "shall" rather than the suggestive "should". The latter expression usually entails a mere exhortation for States, while the former corresponds to an obligation.
Secondly, the text of art. 23 highlights an important feature of the right to consular and diplomatic assistance characterising all the individual rights that are recognised by EU law, which is the prohibition of any form of discrimination between foreign individuals and nationals in the enjoyment of such rights. Stating that diplomatic and consular assistance must be guaranteed by a Member State to EU citizens "on the same conditions as the nationals of that State", art. 23 TFEU patently prohibits such discrimination. Not surprisingly, the Treaty on the Functioning of the European Union includes provisions concerning both EU citizenship and non-discrimination in its Part II 3 with the purpose of highlighting the importance of ensuring the same rights, or at least the most similar treatment, of all EU citizens. Thus, as to the non-discriminatory character, the right that is established by art. 23 TFEU does not seem to be different from other EU citizens' rights. A Member State may deny the individual right to consular and diplomatic assistance of non-nationals only if the right was not regulated in its national legal order. In this case, the EU Member State would not incur liability for a breach of the obligation of non-discrimination since it is actually not obliged to guarantee the consular and diplomatic protection to its nationals. At the same time, if the real intent of the drafters of the EC Treaty was to add a new right of EU citizens by means of art. 20 ECT, EU Member States, which do not provide for a similar right in their national legal orders, would be equally bound to ensure that right by virtue of their being parties to the EU treaties. Therefore, it appears necessary to determine the concrete effects of art. 23 TFEU in order to ascertain whether or not EU Member States have intended to subject themselves to the obligation of ensuring consular and diplomatic protection in respect of EU citizens.
Thirdly, taking into account the EU legal context, the right to consular and diplomatic protection is also included in art. 46 of the Charter of Fundamental Rights. The insertion of this right in the Charter seems to recognise its nature as an essential individual right. 4 Although the Charter was not a binding legal instrument until the entry into force of the Lisbon Treaty 5 and, thus, the rights that are sanctioned in it could not be similarly considered binding for EU Member States, one cannot deny that the Charter has always been an authoritative interpretative instrument that help us to support the opinion that the right, established both by arts. 23 TFEU and 46 of the Charter, is a proper individual right. 6 Finally, if we analyse art. 23 TFEU in the legal context in which it is included, i.e. Part II of the Treaty on the Functioning of the EU, dealing with EU citizenship, we realize that it also provides for several EU citizens' rights the status of which, as individual rights, is unconditionally recognised. In order to ascertain the scope and effectiveness of these rights, one must, first of all, understand what legal status EU citizenship entails. Art. 20 of Part II of the TFEU, which duplicates ex-art. 17 ECT, states that "[e]very person holding the nationality of a Member State shall be a citizen of the Union. Citizenship of the Union shall be additional to and not replace national citizenship". Thus, if the only way to be an EU citizen is first to be the citizen of a Member State, such States clearly have the power to determine whether or not an individual can enjoy the rights that EU treaties provide for in respect of EU citizens. However, the ECJ has established several common principles in order to ensure, at least, the same rights of the individuals that undeniably enjoy the citizenship of a Member State. 7 One must recall the leading role of the Micheletti judgment, in which the Court pointed out that, although Member States are free to choose their rules for the attribution of citizenship, nevertheless, such rules must be consistent with EU law and, in particular, with its fundamental principles. See the Micheletti case, C-369/90, in ECJ Reports, 1992, p. I-04239. This case concerned an Argentine-Italian citizen that intended to use his Italian citizenship to reside in Spain. Spanish law stated that, in cases of dual nationality, where neither nationality was Spanish, the nationality corresponding to the habitual residence of the person concerned before his arrival in Spain should have taken precedence; in this specific case, Argentine citizenship. Thus, Mr Micheletti could not be considered an Italian citizen and, thus, did not have the right to reside in Spain. The ECJ established that the provisions of Community law concerning freedom of establishment precluded a Member State from denying a national of another Member State who possessed at the same time the nationality of a non-member country entitlement to that freedom on the ground that the law of the host State deemed him to be a national of the non-member country. In short, the conclusions of the Court reaffirmed States' freedom of example, dealing with the requirements for the recognition of citizenship, Member States must take into account general rules, such as the principles of non-discrimination and legality. Some of the rights of EU citizens, which are provided for in Part II of the TFEU, 8 have been repeatedly declared by the ECJ as fundamental individual rights, such as the right to free movement and residence in the EU territory and the right to vote at municipal and European Parliamentary elections.
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In light of the above, it would seem illogical to argue that the right provided for in art. 23 TFEU is of a different nature than the other rights sanctioned in the same part of the TFEU. In addition, the Lisbon Treaty has slightly modified Part II by adding an article which expressly lists EU citizens' rights, including the right to consular and diplomatic assistance.
10 Thus, the right established by art. 23 TFEU seems now assimilated to the other EU citizens' rights (even from the formalistic point of view).
(Contd.)
attributing their citizenship. Nevertheless, the obiter dictum stating the duty of States of compliance with principles of EU law opened the possibility, for the EU itself, of fixing some uniform requirements for the attribution of citizenship. Moreover, recent ECJ's case-law has considered, as contrary to EU law, national norms that, although nondiscriminatory, limit EU citizens' rights in a disproportionate or unjustified manner. For instance, in the Morgan case, the ECJ stated that national law sanctioning that State grants for studies can be only used to study in territory of the granting State entailed an unjustified restriction of the freedom of movement of EU citizens. The recognition of the status of individual right to consular and diplomatic protection of EU citizens does not exclude the possibility that the right can have different effects to the other rights sanctioned in Part II of TFEU. This difference can depend on the self-executing or non self-executing nature of the right to consular and diplomatic assistance or the imprecise and unclear content of art. 23 TFEU. Similarly, the fact that the latter article establishes a fundamental right of EU citizens does not help us to clarify its scope. In particular, it is not clear whether the simultaneous use of the adjectives "consular" and "diplomatic" relating to the protection that must be ensured for EU citizens corresponds to a deliberate choice of ECT drafters of bringing together two functions and activities that remain distinct and subject to different rules under international law.
b.
The Effectiveness of Art. 23 TFEU and Other Norms Establishing EU Citizens' Rights
The relevance of EU citizen's rights stems from the possibility that individuals have to invoke these rights before a court and in particular within the Member States' legal orders. In order to determine the effectiveness of the freedoms regulated by arts. 20-24 TFEU (ex-arts. 18-21 ECT), one must first understand whether such rights can be directly invoked by individuals or if, in order to be effective, they need to be implemented at the national level: in short, we must know whether or not EU citizens' rights are self-executing, using the language of international law, and with direct effect, following EU law's wording. Secondly, in order to evaluate how effective EU citizens' rights are, one must also identify which remedies State and EU norms provide to make such rights justiciable.
The ECJ's case-law, 11 affirming that such rights can be legitimately invoked before national courts, seems to have already answered the question relating to the justiciability of EU citizens' rights. Although States have repeatedly disputed the possibility of individuals of claiming the violation of the rights that are now established in Part II of the Treaty on the Functioning of the EU (ex-Part II of the EC Treaty), the ECJ has always stressed that such rights 12 can be autonomously invoked whether or not their violation is related to other rights sanctioned by the EC Treaty, such as the right to nondiscrimination.
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11 See supra footnotes 7, 8, and 9.
12 So far, the only EU citizens' right that has never been invoked before national courts (and, by means of preliminary ruling, before the ECJ) is the right to consular and diplomatic protection, which is sanctioned by ex-art. 20 ECT. This fact is not surprising if one takes into account the considerable political implications that the granting of such right entails. 13 In the Bidar case the ECJ affirmed that, in order to invoke the violation of the principle of non-discrimination, sanctioned by ex-art. 12 ECT, it was not necessary to find any legal basis other than the breach of the freedom of movement of EU citizens, established by ex-art. 18 ECT. In short, the right, provided for by ex-art. 18, consists in an autonomous obligation that the UK violated by maintaining discriminatory behaviour with respect Mr Bidar. See paras 32-33 of the judgment, cit.. Similarly, in the Sevinger case, the ECJ stated that "persons who possess the nationality of a Member State…may rely on the rights conferred on citizens of the Union in Part Two of the Treaty", para 29 of the judgment. As affirmed above, the latter case is particularly important because it recognises the possibility of individuals of invoking EU citizens' rights even with respect to their State of nationality. (2) . These provisions shall enter into force after their approval by the Member States in accordance with their respective constitutional requirements". The question arises whether such reference to the adoption of further legal acts can prove the absence of direct effect of EU citizens' rights. As to art. 25, although it allows the EU organs to adopt measures relating to all the provisions of Part II, it clearly appears to be aimed at developing the future regulation of EU citizens' rights by eventually extending the scope of arts. 21-24 rather than at implementing existing norms. 16 Conversely, the expressions that we find in other articles, such as art. 22 TFEU, dealing with the right to vote in an EU country other than the State of nationality, and which contemplates the adoption of specific measures of implementation, seem to highlight that some rights cannot be considered effective absent implementation by means of EU and State legislation. This is certainly so with regard to art. 22. In fact, the right to vote became effective only when Member States implemented Council Directives 93/109 and 94/80 laying down, respectively, arrangements for the exercise of the right to vote and stand as a candidate in elections to the European Parliament and municipal elections for citizens of the Union residing in a Member State of which they are not nationals.
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The same conclusion cannot be reached with regard to some EU measures that were adopted in relation to art. 23 TFEU. The right to free movement and residence entails the clear, precise and unconditional obligation of Member States not to hinder such movement and residence, as the ECJ's case-law has repeatedly recognized. Thus, art. 23 is self-executing and has direct effect.
18 EU legislation that was adopted on the basis of this article cannot be deemed to be an implementing instrument, but rather a set of legal acts, aimed at clarifying the scope of some concepts, such as, for example, the notions of residence and family's members. Actually, such clarification has been mainly fulfilled by codifying the principles that the ECJ's case-law has sanctioned. In order to ascertain if the same conclusions can be reached with respect to the right to consular and diplomatic protection, a specific analysis of the content and effects of art. 23 TFEU is required. At first sight, the scope of this right seems to be quite clear, precise and unconditional, at least as to its basic conception, which is the right of EU citizens to invoke the assistance of diplomatic and consular agents of Member States other than the State of nationality when these individuals happen to be in a third country where diplomatic or consular organs of their national state are not present.
However, some other parts of the text of art. 23 seem to imply that Member States did not intend to make this right immediately effective at the time of its introduction in the EC Treaty. 21 Art. 23 states that "Member States shall adopt the necessary provisions and start the international negotiations required to secure this protection". Thus, two different types of implementing measures would appear to be required.
On the one hand, despite the clear scope of the right to diplomatic and consular protection, Member States should establish rules among themselves. So, one might argue that in the absence of such rules, no EU State would be allowed to intervene in order to protect an EU citizen that is not one of its nationals. But this conclusion is not inescapable. First of all, the legal and practical means, through which a State exercises diplomatic and consular protection, already exist since such means are the same that are used to ensure such protection vis-à-vis the nationals of this State: diplomatic and consular agents. This situation differs from the case relating to the right to vote in another country, established by art. 22 TFEU, which requires the adoption of specific instruments, such as the lists of voting and eligible people. Besides, EU organs have adopted some legal acts relating to ex-art. 20 ECT (now art. 23 TFEU) since its introduction in the EC Treaty. 22 23 In the present author's view, this paragraph mainly helps to find common solutions and provide most uniform treatment of EU citizens. However, it certainly shows that, in the view of Member States, the protection, provided for in ex-art. 20 ECT, already had a precise scope that only needed to be facilitated. Therefore, art. 23 TFEU seems to reaffirm, rather than to establish for the first time, the effectiveness of the right to consular assistance of EU citizens.
Moreover, from a practical point of view, one must take into account that individuals usually ask for consular assistance in critical situations. So, it does not seem acceptable that the State of nationality can hamper other States, if they are willing, from assisting its citizens in particular when the fundamental rights of these individuals are at risk of violation in a third country.
As some author have highlighted, 24 ex-art. 20 ECT did not establish a completely new right, but rather it incorporated the provisions of some existing international instruments, which already allowed consular authorities to provide assistance vis-à-vis non-nationals. 25 Finally, one must observe that art. 23 TFEU codifies the existing practice of EU States that has taken place for several years. One need only mention some recent cases, such as the disaster, provoked by the 2004 Tsunami, or the emergency arising from the 2006 Lebanon War, during which the Member States' consular authorities that were present in such territories provided urgent assistance to all EU citizens, irrespective of their nationality.
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In conclusion, the right that is established by art. 23 TFEU seems to be sufficiently clear, precise and unconditional to entail direct effect. Moreover, its vital importance for the preservation of the fundamental interests of EU citizens appears to compel Member States to eliminate rather than to create obstacles for the enjoyment of such right. The reluctant behaviour of EU States might result in the breach of even most essential rights of individuals. States' practice demonstrates their intention to ensure as extensive protection as possible of any EU citizens, including other Member States' nationals.
On the other hand, as to the second type of implementing measures of art. 23 TFEU, the text of this article requires the adoption of some legal acts, the existence of which should allow the exercise of the right to consular assistance in third countries. Such legal acts are the agreements that Member States should negotiate with countries where consular assistance for EU citizens may be needed. Apparently, the negotiation of these international agreements is a precondition to make effective the right, established by art. 23. 27 The TFEU and, consequently, art. 23 is only binding vis-à-vis contracting States. Thus, third countries should express their consent to the exercise of diplomatic and consular protection in its territory by a State's organs vis-à-vis non-nationals. Since third countries are not bound by EU law, their consent is necessary to allow the exercise of consular and diplomatic protection as long as international law requires it. As we will see below, third States have only the right to object to the legitimacy of State intervention for the diplomatic protection of an individual when there is an insufficiently solid link between the individual him/herself and the intervening State. Nationality is traditionally the most solid link, and as such it is recognised by international law. Thus, the protection provided for in art. 23 TFEU, i.e. the intervention of a Member State other than the State of nationality could be challenged prima facie as inadmissible under international law. Nevertheless, such intervention might be legally justified as a sort of indirect action of the State of nationality, which, in the absence of its diplomatic agents, acts through the organs of another Member State. Accordingly, the third country involved could not dispute the legitimacy of the intervention of a "non national" EU Member State under international law because that Member State does not act in its own interest, but as "an agent" of the State of nationality. Thus, nationality link would still apply, although in an indirect manner. In addition, although EU citizenship does not yet seem to have acquired the status of nationality under international law, so as to allow the intervention of any Member State for the protection of non-nationals, one cannot exclude that, in the future, the status of EU citizen might become opposable vis-à-vis third countries so as to allow the exercise of the diplomatic protection of EU citizens of both Member States other than the State of nationality and, maybe, the EU itself.
What happens if the third country, in which an EU citizen has suffered injuries, has not expressed its consent for the intervention of a Member State other than the State of nationality for the protection of the citizen? The lack of such consent does not remove the obligation of the Member State concerned to grant or, at least, to attempt to grant such protection. In fact, while a third country can object to the legitimacy, under international law, of the intervention of the diplomatic agents of a Member State other than the State of nationality on grounds of lack of a genuine link between the individual and the intervening Member State, the diplomatic organs of Member States cannot deny their protection of EU citizens invoking international law. Member States are mainly bound by art. 23 TFEU, which is lex specialis with respect to international law, at least in their relationships with EU citizens. In short, the diplomatic agents of an EU Member State cannot a priori deny the consular assistance, established by art. 23 TFEU, in respect of a non-national EU citizen because of the absence of the consent of a third country of allowing their intervention. In practice, this consent might be unnecessary under international law or it may result from ex post acquiescence. The lack of this consent can only a posteriori justify the non-compliance of that Member State with the duty to provide diplomatic and consular assistance in respect of an EU citizen, if the Member State concerned demonstrates that the third country concretely prevented its diplomatic agents from providing this protection. Thus, the diplomatic agents of Member States are always under the duty to make, at least, a good faith attempt to protect a non national EU citizen regardless of the behaviour of third countries.
Once the scope of the right to diplomatic and consular protection is so defined, EU citizens cannot be prevented from enjoying the right by reason of the lack of direct effect of art. 23 TFEU. The legal instruments, pertaining both to the EU and international legal context, the adoption of which is required by the article, do not appear to be indispensable for allowing EU citizens to enjoy the protection of consular organs of Member States other than the State of nationality. State practice concerning diplomatic and consular protection and the ECJ's jurisprudence relating to other rights of EU citizens seem to confirm that the right, established by art. 23, like all the rights of EU citizens, rests on a fundamental principle of EU law and, thus, can be only limited or denied for objective reasons. In fact, the lack of EU States' acts facilitating coordination or the absence of the consent of the third country against which consular protection should be exercised, can only be considered objective reasons for denying the right, established by art. 23 TFEU, when diplomatic organs of Member States provide evidence of having taken all possible measures to safeguard the right. Ultimately, the right to consular and diplomatic protection is just a further means for ensuring the equal treatment of EU citizens, which was the raison d'être for EU citizenship. 29 By contrast, consular assistance usually entails the support that national consular organs offer to individuals when they are dealing with their personal affairs in the territory of another country. We must admit that the use of the word "diplomatic", in the definition of diplomatic protection, is certainly the main reason for misunderstanding. In fact, this word seems to associate diplomatic protection with the functions of diplomatic agents. Nevertheless, neither diplomatic nor consular organs usually have the competence to exercise diplomatic protection.
In order to clarify the difference between these legal issues and to understand whether or not art. 23 TFEU intends to make reference to such concepts as defined by international law, one must first of all examine international norms concerning diplomatic protection and diplomatic and consular relations. Then, art. 23 has to be read in the light of the above-mentioned international norms.
2.
Diplomatic protection and consular assistance under international law
In order to better understand how diplomatic protection works, it is essential to clarify who, and on the basis of which criteria, can exercise such protection, whose interest is actually protected, and by which means diplomatic protection is performed.
As to the "actor" that can carry out diplomatic protection, art. 3.1 of the Draft Articles specifies that " [t] he State entitled to exercise diplomatic protection is the State of nationality". Therefore, in order to determine the actual State that can exercise diplomatic protection in a specific case, one must ascertain the nationality of the injured person. 30 International law leaves States free to choose the rules for the attribution of their nationality. Nevertheless, the International Court of Justice (hereafter ICJ), in the Nottebhom case, 31 required, in cases of multiple or controversial nationality, the presence of a genuine link between the injured individual and the State that intended to exercise diplomatic protection in respect of him/her. Although the ILC has not considered the "genuine link" doctrine as a principle of customary international law that should be applicable to any case of ascertainment of nationality, nevertheless, it admits that the doctrine can be of some help for avoiding that, in cases of multiple nationality, solid and tenuous ties between an individual and different States are equated. 32 Moreover, in art. 4 of the Draft Articles, the ILC affirms that State law that attributes nationality must not be "inconsistent with international law". The freedom of States to acknowledge nationality, therefore, encounters limits in international norms, such as those prohibiting any form of racial or gender discrimination. As to the diplomatic protection of legal persons and, in particular, a corporation, art. 9 of the Draft Articles affirms that "the State of nationality means the State under whose law the corporation was incorporated". This formal criterion of attribution of nationality with respect to corporations is generally recognised by international law, as the Barcelona Traction case demonstrates. 34 Such criterion allows easily identifying the relevant State. However, art. 9 also deals with the question whether diplomatic protection can be exercised by the State of nationality of shareholders instead of the State where the corporation was established. 35 The ILC, in its commentaries, specifies that this second solution is ancillary with respect to the criterion of incorporation. 36 More favourable criteria on the basis of specific treaty law applicable between the disputing Parties and allowing the diplomatic protection of shareholders were established by the ICJ in ELSI case. 37 In this case, the ICJ considered the interests of shareholders as worthy of protection since the injured corporation no longer existed. 38 Finally, in the Diallo case, a most recent judgment of the ICJ, the Court affirmed that, when a direct and personal right of the shareholder is at stake, such as the economic rights arising from the status of shareholder, diplomatic protection of the State of nationality of the shareholder is admitted. 39 One of the most innovative provisions of the Draft Articles is certainly art. 8 that provides for the possibility for a State to exercise diplomatic protection in respect of Stateless persons and refugees who are lawfully and habitually resident in its territory. This proviso seems to express a rule of customary international law that, in these very specific cases, departs from the general principle under which diplomatic protection can be only exercised by the State of nationality. 40 The proactive character of this article might encourage States to exercise diplomatic protection also in respect of people with whom they have solid ties other than nationality even in those cases that do not concern Stateless persons or refugees, such as, for instance, the relationship between any Member State and EU citizens. However, diplomatic protection, which is exercised on grounds other than nationality, has not yet been recognised by customary international law. Therefore, in order to make this exercise lawful, an agreement between the intervening State, the State of nationality of the injured person, if any, and the State, against which the protection is invoked, seem to be required. 41 Under art. 23 TFEU, the protection of EU citizens must be exercised by diplomatic and consular organs of Member States other than the State of nationality. To the extent that such protection amounts to diplomatic protection, we should conclude that EU law provides for an exceptional case of diplomatic protection that is based on grounds other than nationality. As seen above, an argument can be made that as long as there is a solid link between the intervening State and the individual seeking protection, the State against which diplomatic protection is invoked cannot object to the right of the intervening State to exercise diplomatic protection. In the case of art. 23 TFEU, the relevant link is not nationality, but EU citizenship. Therefore, if one can demonstrate that EU citizenship is generally 41 For the view that the absolute impossibility of third States of exercising diplomatic protection with respect to nonnationals see C. Forcese, cit., at p. 389.
recognised by international law as a sufficient link between a State and an individual for the purpose of the exercise of diplomatic protection, non-EU countries should acknowledge the right of any Member State to exercise diplomatic protection vis-à-vis any EU citizen, regardless his/her nationality. However, EU citizenship does not seem to have so far reached such recognition under international law. On the contrary, even under EU law diplomatic protection of EU citizens that is based on different grounds than nationality requires an agreement between the State of nationality, the intervening State and the no-EU country against which diplomatic protection should be exercised. As already observed in the previous section, the need for such agreement is required by art. 23 TFEU itself. Nevertheless, as already pointed out, the necessity of such an agreement can be circumvented by construing the intervention of the non national Member State in terms of agency, i.e. as a representative of the State of nationality of the EU citizen that asks for protection. In this case, the formal title for the exercise of diplomatic protection would still belong to the State of nationality that would, in substance, perform it by means of the diplomatic and consular agents of another Member State. Thus, such agents would act as indirect organs of the State of nationality.
Finally, as to the persons that are entitled to exercise diplomatic protection under international law, one must mention the special case of international organisations. In its commentaries, the ILC specifies that it does not intend to deal with this issue in the Draft Articles.
42 So far, international law only admits the possibility, for an international organisation, to bring an action against a State, which has caused damage with respect to the agents of the organisation itself. 43 This type of protection is more similar to the intervention of States in case of injuries of their organs than diplomatic protection of private individuals. The intervention of the international organisation is in fact aimed at safeguarding the functioning and dignity of the organisation that has been indirectly injured by means of the offences, which were perpetrated against its agents. For this reason, the intervention of the international organisation can be performed without the consent of the State of nationality of the injured agent since such intervention does not affect the interests of the individual as such, but as organ by means of which the organisation exercises its powers. 44 For the same reason, the action of an international organisation for the protection of one of its agents should be also brought against the State of nationality of the agent him/herself since, in this specific case, the relevant relationship for international law is not the nationality link, but rather the functional link. 45 Although no EU or international norms recognise the right of the EU to exercise diplomatic protection vis-à-vis EU citizens, one could assume that the status of EU citizen would present a sufficiently solid link between the citizen and the Organization so as to allow the latter to intervene in diplomatic protection. We perfectly know that the EU so far lacks of the necessary competences to intervene in any international situation involving the nationals of Member States. Moreover, as affirmed above, EU citizenship does not seem to be internationally accepted so as to allow either a Member State or the EU to exercise diplomatic protection solely on the grounds of such link. Notwithstanding the effort of the legal doctrine to extend the number of persons that can exercise diplomatic protection on the basis of criteria different from nationality, customary international law only recognises the admissibility of diplomatic protection for the state of nationality.
A further fundamental issue concerning diplomatic protection is the question whether the injured person has an individual right to be protected by his/her State of nationality. If such right existed, the State's intervention would be just an instrument for the protection of the right of the individual. Most importantly, the State of nationality would be compelled to exercise diplomatic protection and its failure to act would consist in a breach of international law. By contrast, if no individual right to diplomatic protection were deemed to exist under international law, the exercise of such protection would be aimed not at safeguarding the rights of the individual, but rather the interest of the State of nationality in having its citizens respected when they are abroad. Thus, the holder of the right to complain and achieve satisfaction would be no longer the individual, but his/her State of origin.
Although the ILC had discussed this issue for a long time, its members did not reach an agreement on the existence, under international law, of a duty to exercise diplomatic protection. 46 In fact, in its commentary to art. 2 of the Draft Articles, the ILC comments that the State of nationality has the right, but not the obligation to exercise diplomatic protection. Similarly, recent State case-law has denied the existence of a duty incumbent on the State of nationality to exercise diplomatic protection. 47 Nevertheless, in art. 19 of Draft Articles, the ILC at least suggests that States consider diplomatic protection as a feasible way of safeguarding individual rights.
To sum up, the exercise of diplomatic protection is subject to the discretion of the State of nationality. Therefore, the effectiveness of such protection as instrument for the safeguarding of individual prerogatives is to be doubted.
As to the right that is recognised by art. 23 TFEU, although no national or EU court has so far given its opinion relating to the nature of the individual right of the right to diplomatic and consular protection, we have inferred it from the textual and contextual analysis of art. 23. Therefore, if we acknowledged that art. 23 provides for a form of diplomatic protection of EU citizens, we should conclude that EU law provides for an individual right to diplomatic protection thus departing in this respect from general international law. We will see below whether or not art. 23 TFEU intends to deal with a similar right to diplomatic protection. One of the fundamental requirements for the exercise of diplomatic protection is the prior exhaustion of domestic remedies of the person invoking protection. 48 As stated by art. 14 of the ILC Draft Articles, domestic remedies are "legal remedies which are open to the injured person before the judicial or administrative courts or bodies, whether ordinary or special, of the State alleged to be responsible for causing the injury". For the purposes of the present analysis, it is important to clarify that, if an individual is somehow assisted by his/her national organs during the exhaustion of local remedies, that form of assistance cannot be considered diplomatic protection since the exhaustion of local remedies is a precondition for the exercise of diplomatic protection. Therefore, diplomatic protection cannot simultaneously take place while the individual is exhausting local remedies.
Moreover, one must ascertain what type of activities diplomatic protection comprises. Some authors believe that diplomatic protection only takes place when the State of nationality raises a complaint before an international court or tribunal. In the absence of such judicial complaint, the action of the State would only entail consular assistance. 49 Other authors maintain that diplomatic protection can be exercised by any means, including diplomatic instruments of dispute settlement. 50 In the present author's view, in order to characterise State action as diplomatic protection, one must consider neither the organs nor the activities that are used or performed by a State, but rather the purpose with which the State's organs carry out certain activities. 51 In the case of diplomatic protection, State organs do not intend to assist injured individuals, but rather they act autonomously, bringing the issue at the interstate level, through legal or political means.
Apparently in contradiction of this view, in the LaGrand and Avena cases, 52 the ICJ recognised the diplomatic protection rights of Germany and Mexico in order to bring a complaint against the US as to the violation of the individual right of their citizens to consular assistance. Most specifically, the individual right at issue was provided for by an international treaty, that is the 1963 Vienna Convention on Consular Relations, the Optional Protocol to which establishes that the ICJ has jurisdiction over the disputes arising from the application and interpretation of the convention itself. In this regard, the US sustained that the jurisdictional clause of the Optional Protocol was only applicable to inter-state disputes. By contrast, the complaint concerning the violation of the individual right, that is established by the 1963 Convention, could be only brought before the ICJ by means of diplomatic protection, which is an instrument of customary international law. Thus, in the US view, the ICJ did not have jurisdiction over the complaints concerning individual rights since its jurisdiction could not be based on the Convention on Consular Relations. Nevertheless, the ICJ disagreed with the US view and, in the LaGrand case, affirmed that diplomatic protection being a concept of customary law "does not prevent a State party to a treaty, which creates individual rights, from taking up the case of one of its nationals and instituting international judicial proceedings on behalf of that national, on the basis of a general jurisdictional clause in such a treaty". 53 Despite this statement, the ICJ still considered the exercise of diplomatic protection and the judicial action arising from such protection as inter-state acts. In fact, both in the LaGrand and Avena cases, after having acknowledged that the US had violated the individual right of German and Mexican citizens to consular assistance, the ICJ recognised the right of the applicant-State (not of the citizens of that State) to reparation both for the violation of its own right and the individual right of its citizens. 54 Thus, notwithstanding the fact that, in some circumstances, national States exercise diplomatic protection to claim the violation of the interests of their citizens, diplomatic protection is still deemed a State action, which can only indirectly result in the protection of individual rights. 55 While diplomatic protection is a legal and political action of a State exercised in exceptional circumstances, diplomatic relations involve several ordinary activities, which the State performs through specific organs: diplomatic agents. The typical functions of diplomatic agents are listed in art. 3 of the 1961 Vienna Convention on Diplomatic Relations, 56 such as representing and protecting the interests of the sending State, promoting relations with the host State. 57 In short, diplomatic organs represent the sending State in the host State and maintain relationships with the latter State in the name of the former. 58 Art. 3(b) explains that diplomatic functions consist in "[p]rotecting in the receiving State the interests…of…nationals, within the limits permitted by international law". The wording of this paragraph seems to imply a type of "in situ" assistance, guaranteed within the territory of the host State, rather than diplomatic protection, as intended by international law. These activities ought not be confused with those declarations that, in some circumstances, States make, through their diplomatic agents, to express their formal complaint to the host State, as the initial act of the proceedings of diplomatic protection. In this case, diplomatic organs do not protect citizens, but, rather, they exercise their function of "representing the sending State in the receiving State". 59 Thus, their action is a form of "ex situ" protection since it comes from outside the host State notwithstanding that the complaint concerned a violation occurring within the territory of the latter State.
The function of safeguarding the interests of citizens in the territory of a third country is also described in art. 5 of the 1963 Vienna Convention on Consular Relations. 60 In fact, in this field, the competences of diplomatic and consular authorities are almost the same. Art. 59 This is particularly frequent in cases in which the injured person is still in the territory of the foreign responsible State. In this case, the individual will likely present his/her petition to the national diplomatic organs that are present in such territory, in order to achieve diplomatic protection. Such organs can be used by the State of nationality to raise its formal complaint against the responsible State. However, although such complaint comes from organs that are within the territory of the foreign State, we cannot consider this intervention as a form of "in situ" protection that usually characterises diplomatic and consular assistance. 60 detailed in the description of the typical administrative functions of consular posts. 61 In particular, paragraphs a) and e) provide for the general obligations of, respectively, protecting the interests of and helping the nationals of the sending State.
62 Such paragraphs must be read together with art. 36 of the 1963 Convention in order to define the concept of consular assistance that must necessarily be compared with the notion of diplomatic protection. Although art. 36 seems to regulate the rights of consular organs rather than those of individuals, since it is included in Section 1 of Chapter 2 of the 1963 Vienna Convention, which deals with facilities, privileges and immunities relating to a consular post, nevertheless, its paragraph 1 specifies that its purpose is "facilitating the exercise of consular functions relating to nationals of the sending State", which are the functions, described in the abovementioned paragraphs a) and e) of art. 5. Art. 36, establishes the right, both of consular organs and individuals, to communicate in case of need of the latter. 63 In addition, art. 36(b) provides for the right of consular agents to be informed of the arrest and detention of one of the citizens of their sending State. Most importantly, paragraph b) subjects this right to the request of the individual. 64 In recent years, art. 36(b) has been the object of extensive litigation before judicial bodies and discussion of legal doctrine. In particular, in the LaGrand case, 65 the ICJ recognised the existence of two separate rights. On the one hand, the ICJ affirmed the right of a State to be informed of the arrest and detention of one of its citizen in a third country in order to ensure him/her legal or practical assistance. On the other hand, the ICJ recognised that art. 36 provides for the right of the individual to be informed of the possibility of being assisted by his/her national consular organs. The ICJ's decision is particularly important because it points out the clear difference between diplomatic protection and consular assistance. The latter is a right of the individual, as sanctioned by art. 36 of the 1963 Vienna Convention. 66 The ICJ reaffirmed the same conclusions in the Avena case, which concerned some Mexican citizens whose right to consular assistance had been disregarded in the course of criminal proceedings before United States courts. 67 . This view has been successively embraced by some other international body, such as the Inter-American Court on Human Rights. For the view of the latter organ, see Advisory Opinion OC-16/99 on "The right to information on consular assistance in the framework of the guarantees of the due process of law". 67 These Mexican nationals were sentenced to death by US courts without having being informed of the possibility of being assisted by the national consular organs of their State of nationality during the judicial proceedings, as art. 36 of the 1963 Vienna Convention states. After the unsuccessful exhaustion of domestic remedies of these Mexican citizens, Mexico brought an action against the US before the ICJ claiming the violation of art. 36 both with respect to Mexico itself and its by the European Union in an official document that was addressed to the US Supreme Court as amici curiae brief in a case that concerned the domestic legal effects of the judgment of the ICJ on art. 36.
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By contrast, the 1961 Diplomatic Relations Convention does not provide for the right of the injured person, but the right of the State of nationality to complain against the violations of the rights of its citizens. For this reason, in the LaGrand and Avena cases, the ICJ admitted both the direct action of the State (Germany and Mexico) against the violation of its own right to be informed of the detention of its citizens, as sanctioned by art. 36 of the 1963 Vienna Convention, and the indirect action, corresponding to the exercise of diplomatic protection, against the breach of the right of its citizens to be informed of the possibility of enjoying consular assistance, as established by art. 36(b). 69 Therefore, the differences between diplomatic protection and consular assistance are evident.
As is well known, the only requirements for the exercise of diplomatic protection are the breach of an international norm that provides for the right of an individual; the nationality of the individual concerned, which determines the State entitlement to intervene; and the prior exhaustion of local remedies. By contrast, consular protection can be ensured by consular organs even in the absence of any violation of international law. In addition, such organs must carry out their functions in accordance with the host State's law, as provided by art. 36 paragraph 2 of the 1963 Vienna Convention. 70 Moreover, one must recall that, while the right to consular assistance is expressly recognised by the ICJ as an individual right, diplomatic protection is still considered an exclusive prerogative of the State of nationally, which does not have any duty to exercise such protection vis-à-vis its nationals.
Finally, consular assistance and diplomatic protection also differ with respect to the time and place in which they occur. In respect of chronology, consular assistance consists of providing support for a citizen abroad either ex ante, that is before an injury to the citizen occurs, or ex post, when the citizen is already in danger or injured. However, in both these cases, consular assistance is aimed at supporting the action undertaken by the citizen. Thus, such assistance never entails an autonomous action of the State of nationality. As to the place, consular assistance can be defined as "in situ" protection, i.e., protection given in the host State where the beneficiary of the assistance is physically located. By contrast, diplomatic protection corresponds to the complaint of a State against a violation of the rights of one of its nationals by another State. This complaint can be only made when the violation of the rights of the individual and the exhaustion of domestic remedies already took place. In addition, the presence of the individual in the territory of the foreign country at the time of the complaint of the State of nationality is not necessary for the exercise of diplomatic protection. Thus, diplomatic protection is an action that brings the dispute at the international level, outside of the territory both of the responsible State and the State of nationality. In short, diplomatic protection can be classified as "ex situ" protection.
To sum up, diplomatic protection and consular assistance cannot be equated under international law. If the EU or its Members States, intend to establish new rules, which recognise the right to exercise one of these forms of protection interchangeably and by organs different to those which have such competence under international law, they ought to clarify their intention explicitly by the adoption of specific norms.
3.
The scope of Art. 23 TFEU
The clear distinction between the concepts of consular assistance and diplomatic protection in international law, compels us to ascertain whether or not EU Member States intended to embrace such a conceptual distinction when they drafted ex-art. 20 ECT, which, as one must recall, is the only EU provision that mentions diplomatic and consular protection. Moreover, we will analyse if the EU has intended to extend the scope of these concepts so as to include forms of protection other than traditional diplomatic protection and consular assistance.
The textual construction of art. 23 TFEU (ex-art. 20 ECT) illustrates that three main features characterise the consular and diplomatic protection of EU citizens. First of all, such protection must be guaranteed to EU citizens who are "in the territory of a third country". It means that the physical presence of EU citizens in the third country's territory is essential for their enjoyment of the right to consular and diplomatic protection. We have already highlighted that, while for the exercise of consular protection, international law always requires the presence of the person needing assistance in the territory of the foreign State where consular or diplomatic agents exercise their functions, the same is not indispensable with respect to diplomatic protection. From the above, one can infer that the type of protection, which art. 23 TFEU aims to guarantee, is only the immediate and "in situ" protection corresponding to consular assistance. By contrast, if an EU citizen, who has suffered injuries in a foreign country and exhausted local judicial remedies without any success, seeks the protection of an EU Member State other than the national state, art. 23 TFEU will be of no help in securing the intervention of consular and diplomatic organs of that Member State. At that moment, there is no purpose for the claimant also to invoke the "in situ" assistance of the diplomatic agents of the national State. Rather he/she can only seek the "ex situ" intervention of the national political organs asking for diplomatic protection. Thus, the "territorial" prerequisite, sanctioned by art. 23 TFEU, seems to exclude diplomatic protection from the scope of this norm.
The second fundamental feature characterising the right established by art. 23, is this: an EU citizen can only ask other Member States' organs for consular or diplomatic protection when his/her State of nationality "is not represented" in a third country. 71 This requirement has several explanations. First of all, EU Members intend to avoid reciprocal interference in the relationship between each Member State and its own nationals and between a Member State and third countries. In short, the TFEU seems to recognise the priority of the intervention of the State of nationality for any form of protection of its citizens.
Secondly, the requirement of the absence of the diplomatic authorities of the State of nationality in a third country reveals the concern of some Member States for the financial implications that the guarantee of the right to consular assistance of EU citizens might have on their budget. EU States that have a wide number of diplomatic missions in third countries and, thus, the greatest faculty to ensure protection to EU citizens other than their nationals, only accept to be bound by the obligation to guarantee such protection in cases in which no alternative solutions are feasible. 71 For the view that this requirement makes the diplomatic and consular protection, provided on the basis of art. 23 TFEU, subsidiary with respect to the protection of the State of nationality, see Rey Aneiros, cit, p. 19.
Finally, one must observe that the requirement of the absence of national representatives in the territory of a third country is strictly linked to the above-mentioned condition of the presence of the injured individual in such territory. These two requirements, taken together, confirm that the type of protection, which the drafters of the EC Treaty intended to regulate with 20 ECT (now art. 23 TFEU), entails the immediate and "in situ" intervention of diplomatic authorities, so as to satisfy the urgent need of an EU citizen: in short, consular assistance.
While the two above-mentioned requirements define the scope of consular and diplomatic protection, as sanctioned by art. 23 TFEU, the third fundamental feature that can be inferred from the text of this article helps us to understand who is entitled to exercise such protection: i.e. the "diplomatic or consular authorities" of Member States. Since the EU does not have diplomatic missions that possess the same status and competences of States' missions in third countries, in order to ensure the best protection of EU citizens, the 1992 drafters of ex-art. 20 ECT decided to attribute such competence to States' organs. Nevertheless, Union delegations that nowadays are quite widespread in third countries 72 are somehow involved in the fulfilment of diplomatic and consular protection of EU citizens. Art. 35(3) of the new EU Treaty (hereafter EUT), in fact, provides that these delegations must "contribute to the implementation of the right of citizens of the Union to protection in the territory of third countries cooperate with States' diplomatic authorities". Nevertheless, "contribution" is not "direct intervention". Since the content of art. 23 TFEU makes reference to diplomatic authorities of Member States only, the contribution of Union delegations in the protection of EU citizens may be presumably ancillary and supportive with respect to the intervention of Member States' diplomatic organs. 73 In short, the wording of art. 23 TFEU allows us to affirm that it only deals with a form of protection, which implies the assistance of the diplomatic or consular authorities of other Member States in respect to EU citizens when they are in third countries and cannot rely upon their national consular or diplomatic organs because such organs are not present.
74 This protection can be categorised as consular assistance. As observed above, the right to consular assistance has been declared an individual right by the ICJ and other international bodies. Thus, art. 23 TFEU does not seem to create new rights for EU citizens. The article excludes from its scope diplomatic protection which, both under EU and international law, is not a right of individuals but only a prerogative of the State of nationality.
The only difference, between EU and international law, relating to the right to consular assistance affects the actors that can ensure such assistance. While, under international law, consular assistance can be only given by the State of nationality, EU law recognises the power to intervene of the consular organs of other Member States as well. This difference could encourage the third country, in the territory of which such assistance should be guaranteed, to deny the legitimacy of the other EU Member's intervention under international law. Nevertheless, as affirmed above, the intervention of a Member State other than the State of nationality can be also justified under international law since the consular agents of the intervening Member State can be considered indirect organs of the State of nationality acting as substitutes of the organs of the State of nationality not present in the territory of the third country involved. Thus in the present author's view, no inconsistencies appear to exist between art. 23 TFEU and international law.
4.
Legislative developments in the implementation of ex-art. 20 ECT
Although the text of ex-art. 20 ECT is almost duplicated in the Treaty on the Functioning of the European Union, at least with regard to the scope of the concept of diplomatic and consular protection, the follow-up of the legal and political discussions concerning this issue, which took place after 1992, has led us to question whether Member States (or maybe the EU) intend to extend the scope of such concept so as to entail both consular assistance and diplomatic protection.
One of the main legal instruments that has given rise to legal and political discussions is Decision 553, adopted by the Council in 1995 in order to render effective the right established by ex-art. 20 ECT.
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This decision does not seem to extend the scope of the right at issue. In fact, its art. 1 reproduces the content of ex-art. 20 ECT. In addition, art. 5 of the Decision lists examples of situations in which protection must be ensured. The list includes cases of death, arrest, and repatriation of EU citizens, which typically entail consular assistance rather than diplomatic protection.
Moreover, art. 1 of the Decision also points out, in strong terms, that the obligation of Member States' organs of protecting EU citizens of another Member State only exists if no diplomatic authorities of the State of nationality of the injured person are present in a third country's territory. This further specification of a requirement that is already sanctioned by art. 23 TFEU seems to stress the point that this article must regulate protection which is "in situ" and urgent.
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Although Decision 95/553 does not extend the scope of art. 23, it provides for some practical and legal instruments that have enhanced the protection of EU citizens when they are outside the EU. On the one hand, art. 6, establishing some mechanisms for the reimbursement of the expenses that Member States might incur in the exercise of consular assistance in favour of non-nationals, has encouraged EU States to intervene most enthusiastically and, thus, made the right to consular and diplomatic protection effective. On the other hand, art. 7 of Decision 553, fixing the time-limit of five years from the entry into force of the decision for its revision, has left open the door for new developments in this field.
In order to help Member States with the revision, the EU Commission submitted a Green Paper on this matter at the end of 2006. 77 This document mainly refers to the urgent and "in situ" protection, regulated both by arts. 23 TFEU and 5 of Decision 553. The Green Paper suggests some practical mechanisms for informing EU citizens and Member States' missions of the existence of the right to consular assistance. Nevertheless, the most innovative proposals of the Commission are included in paragraph 5 of the Green Paper. In this paragraph, the Commission posits the transfer of the competence of diplomatic and consular assistance from States' authorities to the EU or, most precisely, to Commission (now Union) delegations. In order to achieve this result easily, the Commission suggests introducing, in future EU "mixed" agreements, a clause that might acknowledge this competence. The need for specifying this competence in the text of an international agreement and, not only in an EU act, is due to the fact that the Commission considers that the third States' consent is necessary to make this new EU power binding at the international level. Certainly, the Commission's proposal would enhance the role of EU in international relations and ensure a more uniform treatment of EU citizens than Member States do now. In fact, each State exercises consular and diplomatic protection on the basis of its domestic law, which usually differs from that of other EU countries. However, one must observe that this type of clause cannot be deemed a general solution to the problem of diplomatic and consular protection of EU citizens. In fact, such clauses could be introduced only in those treaties dealing with issues that fall within the competence of the EU. So, if this solution was adopted, different organs (State or Union delegations) should exercise consular assistance in the cases that, despite their similarity, deal with subjects-matters that pertain to the diverse competences of the EU and Member States. For this reason, the suggestion of the European Economic and Social Committee, which commented the Green Paper, is noteworthy. The Committee believes that the creation of common diplomatic offices in third countries where diplomatic agents of all Member States would work sideby-side, would be advisable in order to ensure the protection of EU citizens. 78 The positive result of such a solution would be that consular assistance might be guaranteed in a uniform manner because the diplomatic agents of Member States, working together, could ensure the same type of protection. Moreover, since EU citizens would be assisted by the diplomatic agents of their State of nationality, there would be no problems of competence relating to international relations, which, by contrast, arise when EU organs intervene. The negative aspects of the solution that has been proposed by the Committee, mainly concern the fact that States might be reluctant to let their agents work side-by-side with the agents of other Member States due to concerns over confidentiality and security. Moreover, the creation of such common offices would be considered costly by parsimonious executives.
Another tricky issue that arises from the text of paragraph 5 of the Green Paper concerns the fact that the Commission also seems to envisage the possibility of allowing Union delegations to exercise diplomatic protection vis-à-vis EU citizens. In fact, the Green Paper mentions some fishing agreements that were concluded between the EU and some third countries and which, under the Commission's view, allow the EU to exercise "diplomatic protection" vis-à-vis EU vessels instead of EU flag States.
79 This issue will be examined below in detail. Here it is sufficient to observe that the norms of the fishing agreements to which the Commission makes reference in paragraph 5 of the Green Paper do not always deal with cases of diplomatic protection, but, in certain circumstances, they concern some forms of consular assistance. In fact, such norms regulate the supporting activities of Union delegations in cases of seizure and detention of an EU vessel, 80 which is a typical function of consular assistance, as provided for by art. 5 of the Vienna Convention on Consular Relations.
Notwithstanding this clear misunderstanding of the scope of ex-art. 20 ECT in the Commission's interpretation, 81 the comments of legal experts that followed the adoption of the Green Paper revealed different views on this matter. While Nascimbene stressed the point that diplomatic protection is included in the scope of ex-art. 20 ECT, since the definition is expressly mentioned together with consular protection, 82 Vermeer-Künzli, by contrast, denied the possibility of interpreting ex-art. 20 ECT as dealing with diplomatic protection due to the nature of the activities that are described in this article, Decision 95/553, and the Green Paper itself. 83 No legal documents were adopted after the Green Paper on this subject. Following some of its suggestions, the Commission only introduced in its website a fact-sheet that provides EU citizens useful information as to the protection that they can expect to achieve by dint of their EU citizenship when they are outside of the EU. The fact-sheet defines such protection by repeating the list of distress cases that are already mentioned in art. 5 of Decision 95/553, such as death, arrest, or repatriation. 84 However, in paragraph 6.2 of the fact-sheet, the Commission seems to suggest the possibility of exercising diplomatic protection on the basis of art. 23 TFEU. The text of this paragraph appears to be quite ambiguous when it states that in cases of arrest or detention, the embassy or consulate of any EU Member State must "ensure that the treatment offered [to the detained EU citizens] is not worse than the treatment accorded to nationals of the country where [they] have been arrested or detained, and, in any case, does not fall below minimum accepted international standards -for example United Nation standards of 1955. In the event that such standards are not respected, [the embassy or consulate] will inform the foreign ministry of the country of origin [of the detained person] and, in consultation with them, take action with the local authorities".
In particular, the second sentence of this statement causes ambiguity. On the one hand, the meaning of this sentence might be that Member States' diplomatic agents accomplish their task by simply assisting EU citizens before national courts of a third country, which is a typical example of consular assistance. On the hand, paragraph 6.2 of the fact-sheet might imply that the coordinate intervention of the EU Member State's diplomatic mission and Foreign Affairs Ministry of the State of nationality of the detained person results in the formal complaint, against a third country, of the violation of the rights of this person. Such complaint would raise this issue at the inter-state level and, thus, could be considered diplomatic protection. 85 No other reference to this issue can be found in the text of the fact-sheet so as to help us in the interpretation of this statement. Nevertheless, if one takes into account all other paragraphs, one can observe that they just mention forms of consular assistance rather than diplomatic protection. Most importantly, in paragraph 6.2 itself, the Commission seems to acknowledge that, when the violation of a fundamental right of an EU citizen is at stake, other Member States' diplomatic agents must seek the intervention of the State of nationality of the detained person. Thus, regardless of who informs the State of nationality of the violation, whether it be the citizen or other Member States' agents, it is only the State of origin that can exercise diplomatic protection, pursuant to international law. In short, the action of other EU States' agents only seems to respond to the general obligation of cooperation between Member States, keeping other States informed of the conditions in which their nationals are, rather than to the intention of exercising diplomatic protection in the interest of the sending State or the EU. To sum up, the construction of ex-art. 20 ECT and the development of legal instruments and doctrine that has followed its adoption do not seem to resolve the problem of the scope of this article. In the present author's view, existing EU norms do not seem to allow including diplomatic protection in the meaning of the phrase "protection by the diplomatic or consular authorities" of another Member State that is contained in art. 23 TFEU. In particular, Decision 95/553 highlights that the main concern of Member States is to regulate the cases in which prompt and effective assistance is needed by EU citizens. The right to such assistance is one of the fundamental rights of EU citizens and must be ensured on the same conditions as the other rights of European citizens, which are guaranteed by the EU treaties.
III. EU Practice Relating to Consular and Diplomatic Protection
Although the textual interpretation of ex-art. 20 ECT and the normative instruments that have derived there from only seem to admit that it deals with the right of the EU citizen to consular assistance of Member States other than the State of nationality, one must ascertain whether the practice of EU organs and States has developed so as to guarantee the diplomatic protection of EU citizens, as well. Moreover, as already observed, the Commission, with the support of some scholars, has suggested interpreting ex-art. 20 ECT extensively so as to include, in its scope, the possibility of Union delegations of exercising both consular and diplomatic protection with respect to EU citizens in the third countries, to which the EU is bound by specific international agreements.
We will analyse these two different issues of extensive interpretation separately by taking into account both political and legal practice of the EU and Member States.
As to existing States' practice, we already mentioned the emergency situations arising from the 2004 Tsunami and the 2006 Lebanon War. 86 In these cases, France undertook the task of repatriating all EU citizens since its diplomatic offices in South-Eastern Asia and Lebanon were more numerous and larger than those of other EU countries. Moreover, the relationship between France and the relevant third States was closer for historical reasons and, thus more likely to avoid bureaucratic delays. 87 However, one must note that, in such emergencies, neither France nor other Member States made reference to ex-art. 20 ECT and the obligation of a Member State to provide assistance. Thus, the decision to allowing French intervention appears to be inspired more by political expediency than by legal considerations. In addition and most importantly, the activities that French diplomatic agents carried out during these emergencies appear to entail a form of consular assistance rather than diplomatic protection, as intended by international law. Therefore, such cases cannot be used as a justification of an interpretation of art. 23 TFEU to include diplomatic protection in its scope.
Another example of an attempt of coordinated intervention between some EU States is the case relating to an Italian priest, father Sandro De Pretis, who was arrested in Djibouti in October 2007. with respect to Djibouti. 90 As to the character of the French-Italian action, one can observe that it actually entailed a case of diplomatic protection by Italy with the support of France. However, no reference to EU norms and to the EU was made. Therefore, both States clearly acted in their own capacity without invoking their status of EU Members. In short, this case, as well, does not seem a relevant example of State practice relating to the enforcement of the art. 23 TFEU right.
We must admit that State practice cannot help us to understand what the real attitude of EU Member States is with regard to the right to consular and diplomatic protection, provided for in art. 23 TFEU.
However, EU legislative practice seems to demonstrate the positive intention of States of allowing other EU Members to exercise consular functions in their name. In particular, in 2003, the Council, amending 1999 Schengen Common Consular Instructions, 91 added the possibility, for an EU State, of delegating other EU Members to issue the uniform visa in respect of third countries' citizens even when the diplomatic representatives of the delegating State are present in the territory of the third country.
92 So, this decision sets aside the fundamental requirement, established by art. 23 TFEU, under which the consular authorities of a Member State can intervene instead of the organs of another EU State only when such organs are not present in the territory of a third country. In short, EU States seem to be ready to accept the idea that they can exercise several consular functions in a coordinated manner, in particular, when such functions only have administrative and operative character.
Another legal instrument that shows that EU Member States intend to develop EU law so as progressively to exclude the relevance of State nationality in favour of the recognition of an EU identity is Council Decision 2005/667 concerning criminal offences arising from ship-source pollution. 93 This decision was annulled because of the lack of competence of the Council. 94 However, Decision 2005/667 is relevant to us because its art. 11 contemplates that, in the future, the provisions of this decision should be applied by Member States so as to consider the vessels, flying the flag of any EU states as non-foreign ships. 95 Although this "uniform nationality" of EU vessels could be only applicable in the territorial sea and economic zone of Member States and the decision did not deal with consular assistance, it proves to the contrary that Member States intend to regulate some issues adopting some "most European" solutions that may differ from general international law.
To sum up, one cannot deny that EU legal practice stresses the increasing importance of a coordinated action of Member States with the purpose of affirming EU identity. Nevertheless, as long as these legal provisions are not enforced, it will be difficult to ascertain to what extent EU States intend to set aside the principle of nationality and let other EU Members exercise public functions on behalf of them. In particular, the exercise of diplomatic protection is a too sensitive issue to induce one to believe that EU States are ready to delegate it to other Members.
The limited practice relating to the Commission's suggestion of enhancing the role of the EU in diplomatic relations proves that the delicate nature of this matter has led the EU to refrain from intervening in situations that Member States prefer to resolve alone. Very recently, the EU Council made a declaration relating to the crisis affecting the follow-up of the elections in Iran. In particular, the Swedish Presidency of the Council expressed its concern over the ongoing trial in Tehran against an EU citizen, Clotilde Reiss, who is a French national. 96 Most importantly, the Presidency affirmed that "actions against one EU country -citizen or embassy staff -is considered an action against all of EU, and will be treated accordingly. The EU will closely follow the trial and demand that the persons will be released promptly". 97 This declaration of the Council seems to be a real intervention in diplomatic protection of an EU citizen, or at least, the initial claim that usually leads to the exercise of diplomatic protection. Nevertheless, when action was needed, in particular, with regard to the payment of the bond that would have allowed Ms. Reiss to leave the prison, France autonomously intervened as State of nationality. So, the declaration of the Council appears to be very important from the political point of view because it expresses the opinion of the entire EU at the international level. Nevertheless, in legal and practical terms, the declaration is far from providing evidence that the EU has the unquestionable competence to deal with international relations in the name of Member States.
Similarly, in the above-mentioned De Pretis case, a member of the EU Parliament presented a parliamentary question addressed to the Council in order to ascertain what measures would have been adopted by the EU against the behaviour of Djibouti in this specific case. 98 The Council answered that the EU would have requested Djibouti to comply with Cotonou Agreement, which expressly subjects economic benefits to the respect of human rights within its territory. 99 Such answer seems to imply that the Council wanted to keep its relationship with Djibouti in the field of economic and development cooperation rather than to extend its competence to issues of mainly political nature, but at the same time it raises the question whether an economic development agreement constitutes the proper legal framework in which the EU may assert the human rights conditionality in relation to a specific case of diplomatic protection.
Although EU political practice does not help us to interpret art. 23 TFEU so extensively as to recognise the right of the EU to exercise diplomatic and consular protection, legal practice provides some forms of delegation of powers of Member States to the EU even with regard to international relations. 96 Ms Reiss is accused to be a spy against the Iranian government. She is currently in the condition of domiciliary arrest. First of all, we already mentioned the conclusion of some fishing agreements between the EU and third countries in which some form of diplomatic and consular intervention of the EU in favour of EU vessels is anticipated. In particular, the Odigitria case raised this issue. 100 This case concerned the complaint of Odigitria, a Greek fishing company, against the Commission due to the consequences of the arrest of an Odigitria's vessel in maritime waters, the sovereignty of which was contended between Senegal and Guinea Bissau. The Greek vessel was arrested by Guinea-Bissau authorities and sentenced to a monetary penalty for fishing without licence. In the action for extra-contractual liability of the EC, Odigitria specifically claimed that the Commission did not comply with its duties to provide diplomatic protection and to fix a bank fee for the prompt release of the Greek vessel. Such duties can be inferred from art. J of the Annex to the 1990 Protocol establishing the fishing rights and financial compensation 101 to the 1980 Agreement between the European Economic Community and the Government of the Republic of Guinea-Bissau on fishing off the coast of Guinea-Bissau. 102 Art. J states that, "…[b]efore any judicial procedure, an attempt shall be made to resolve the presumed infringement through an administrative procedure…If the case cannot be settled by administrative procedure and has to be brought before a competent judicial body, the competent authority shall fix a bank security".
Although the Court of First Instance did not find any violation of art. J, it nevertheless recognised that such article provides for a form of diplomatic protection by the EU with respect to vessels that fly the flag of a Member State. Such protection consists in the performance of negotiations between GuineaBissau and the EU, which acts on behalf of EU private operators. Similarly, as to the obligation of fixing a bank security, the Court established that the action of the EU is subsidiary to the intervention of the owner of the vessel. 103 In both these interventions, no legal role of the flag State is provided for. This case is certainly an example of the transfer of powers from Member States to the EU. 104 Nevertheless, we must recall that fishing is a subject that falls in the exclusive competence of the EU. It would be difficult to extend the same power to the EU with regard to the exercise of diplomatic and consular protection vis-à-vis EU citizens in matters that fall outside of the EU competence and especially in matters that affect the political sphere of States. 105 For this reason, the above-mentioned Green Paper of the Commission that invites Member States to conclude international agreements with third countries in which a clause specifies that diplomatic and consular protection of the citizens of a Member State should be provided by the EU, seems to disregard the fact that EU organs will be able to exercise such protection in any event only when EU competences are extended to all the fields of international relations.
Moreover, the Commission has proposed that the conclusion of commercial agreements between the EU and third countries should be conditional on some guarantees, such as the protection of the interests and rights of EU citizens in the territory of the third countries. This solution seems to entail a form of preventive protection rather than diplomatic and consular assistance. It appears to be aimed at imposing EU political views on third countries rather than at providing protection of EU citizens.
In short, neither the political nor the legal practice of the EU and Member States appears to recognise the power of EU organs to exercise diplomatic and consular protection. Thus, if Member States wish to establish a similar power for the EU in the future, the adoption of new specific EU norms will be necessary. The same is not true as to the exercise of consular protection of Member States vis-à-vis EU citizens that are not their nationals. In this case, the lack of practice cannot cancel the existence of art. 23 TFEU that establishes the right of EU citizen to enjoy such protection. However, it is our view that, as long as no further implementation of the article is carried out, it will be difficult to extend the scope of this norm so as to include diplomatic protection, as dealt with by international law.
IV. Conclusions
The definition of the right to diplomatic and consular protection, established by art. 23 TFEU, still leaves several issues concerning both its scope and effectiveness unresolved.
Although no norms or judicial decisions expressly recognise the right to consular and diplomatic protection as a right per se, in the present author's view, such status can be inferred from the wording of art. 23 TFEU and the legal and treaty context to which the article belongs. The right to diplomatic and consular protection is one of the fundamental rights of EU citizens that Member States must guarantee by any means. We admit that in some circumstances implementing measures are necessary. However, we must stress the point that the need for implementation of the right to consular protection must be ascertained on the same bases on which the implementation of other EU citizens' rights has been rested by the ECJ. In the Sevinger case and other ECJ decisions, 107 the Court has highlighted that, since EU citizens' rights are fundamental rights of individuals, they cannot be denied on the basis of discrimination and unreasonableness. Both the State of nationality and any other Member State can only hinder the enjoyment of one of these rights for objective reasons. Due to the fact that consular assistance is mainly needed in very urgent situations, in which the violation of other fundamental rights of individuals can occur, such objective reasons must be really serious in order to justify the denial of assistance to an EU citizen. Thus, the right established by art. 23 TFEU, seems at least to entail the obligation of all Member States of making any attempt to guarantee diplomatic and consular protection.
Art. 23 TFEU makes this obligation effective under EU law. Nevertheless, Member States must ensure the right to diplomatic and consular protection of EU citizens in the territory of third countries. Therefore, it is also necessary to ascertain whether the right to consular and diplomatic protection is effective under international customary and treaty norms that bind third countries. As several EU provisions demonstrate, the current interpretation of the expression "diplomatic and consular protection" implies that Member States must provide consular assistance to EU citizens irrespective of nationality. Similarly, the right to consular assistance has been declared an individual right by several international bodies and, in particular, the ICJ. Therefore, no discrepancy seems to exist between EU and international law as to the scope of this right. Nevertheless, international law still considers nationality the most substantial link between an individual and the State intending to ensure consular assistance. By contrast, art. 23 TFEU also extends this power to EU Members other than the State of nationality. Nevertheless, in our view, when Member States afford consular assistance to nonnationals, they act as the representatives of the State of nationality, the consular organs of which are not present in the territory of a third country. Thus, no third country seems to be entitled, under international law as well, to deny the right to consular assistance of an individual whose State of nationality uses organs other than traditional bodies for the performance of such assistance. Any State is free to choose the means by which it guarantees consular assistance to its nationals.
As to the scope of the right to diplomatic and consular protection, dealt with by art. 23 TFEU, we observed that Member States are only willing to transfer administrative and operative functions to other EU countries, such as, for example, consular assistance. When sensitive issues such as political relationships with their nationals or third countries, are at stake Member States still wish exclusively to govern such relationships. This intention is particularly clear as to the issue of the recognition of the right to exercise diplomatic protection of entities other than the States of nationality. Thus far, neither EU nor international law has made great steps forward.
The extension of the scope of art. 23 TFEU requires Member States to modify EU law relating to the attribution of competences to the EU with regard to international relations. As to commercial policy, we already noted some developments in the attribution of specific competences of the EU and in the recognition of powers of Member States other than the State of nationality in some cases such as those relating to the consular and diplomatic protection of fishing vessels that fly Member States' flag. By contrast, as long as Member States keep on considering foreign policy as a matter of their exclusive competence, it will be difficult to move them to transfer the powers concerning said policy to another State or to the EU itself.
Some recent EU legislative developments demonstrate that Member States have been increasingly accepting the idea that they can act in a coordinated manner in order to deal with some aspects of international relations. The above-mentioned amendment to the 1999 Schengen Common Consular Instructions and the enhanced role of Union delegations that is provided for in art. 35 EUT, as modified by the Lisbon Treaty, make us to believe that Member States have realised that actions, taken at the EU level, can be most effective for the protection of individuals, in particular when third countries are involved.
To sum up, answering to our original question whether art. 23 TFEU deals with diplomatic or/and consular protection of EU citizens, one must conclude that the article entails both a misleading use of the word "diplomatic" and a proactive approach aimed at strengthening the perception of an European identity. In fact, on the one hand, it is evident from its exact words that art. 23 only provides for the exercise of consular assistance of Member States other than the State of nationality vis-à-vis EU citizens. Thus, the exercise of diplomatic protection of EU Member States other than the State of nationality and the possibility of an autonomous diplomatic intervention of the EU in respect of EU citizens are absolutely out of the scope of art. 23 TFEU. On the other hand, the creative proposals of the Commission, relating to the wide interpretation of the concept of diplomatic and consular protection, which is sanctioned in art. 23, and to the attribution of some powers to the Union delegations in the field of foreign policy, might find some legal grounds in the legislative developments that have so far enhanced the cooperation between Member States and between Member States and the EU. We cannot exclude that this cooperation may lead Member States, in the future, to adopt new provisions that ensure a multi-level diplomatic and consular protection vis-à-vis EU citizens who have suffered injuries in a non-EU country. For example, such protection might initially consist in the intervention of the State of nationality and, in case of the ineffectiveness of such intervention, entail the exercise of some form of protection of other Member States or the EU itself.
In the end, an evolution of the current regime of consular and diplomatic protection, established by art. 23 TFEU, seems to be necessary. In fact, the limited scope and residual character of this regime has so far prevented the status of EU citizen from being consolidated in a legal position, recognized both in the EU and international legal order, and, thus, has impeded individuals in their enjoyment of the effective protection of their rights as EU citizens within the territory of the EU as well in third States.
